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| SSUE PRESENTED

The issue is whether Petitioner is entitled to an award of
attorney's fees and costs under Section 57.111, Florida
Statutes, as a prevailing small business party in DOAH Case No.
02-22308BI D.

PRELI M NARY STATEMENT

On Cctober 7, 2002, Petitioner filed a notion for
attorney's fees and costs in DOAH Case No. 02-2230BID. The
notion sought an award of attorney's fees and costs agai nst the
Hi | | sborough County School Board (Respondent, School Board, or
District) pursuant to Sections 57.041, 57.071, 57.105, 57.111,
and 120.595(3), Florida Statutes. |In accordance with the
standard practice of the Cerk of the D vision of Adm nistrative
Hearings (Division), in cases where the underlying Recormended
Order does not reserve jurisdiction on the issue of attorney’s
fees and costs, Petitioner’s notion was assigned a new case
nunber as refl ected above.

On Cctober 11, 2002, Respondent filed a notion to dismss
Petitioner's notion for attorney's fees and costs. Respondent's
noti on was di sposed of through an Order dated October 15, 2002.

The Cctober 15, 2002 Order denied Petitioner's request for
attorney's fees and costs under Sections 57.041, 57.071, 57.105,

and 120.595(3), Florida Statutes. The Order also dism ssed



Petitioner's notion without prejudice with respect to the
request under Section 57.111, Florida Statutes, and gave
Petitioner leave to file an anended petition for attorney's fees
and costs which conplied with Section 57.111, Florida Statutes.

On October 29, 2002, Petitioner filed an Arended Motion for
Attorney's Fees and Costs (Amended Motion) with supporting
affidavits. In conpliance with Cctober 15, 2002 O der
Respondent filed a response to the Amended Motion on
Novenber 12, 2002. The response included sonme, but not all of
the information required by the Initial Order issued in this
case on Cctober 9, 2002. Accordingly, a tel ephonic case
managenent conference was hel d on Novenber 21, 2002, to discuss
the scope of the issues remaining to be litigated and the need
for an evidentiary hearing.

At the case managenent conference, the parties stipul ated
that an evidentiary hearing was not necessary. The parties
further agreed that the disposition of this case should be based
upon the record of DOAH Case No. 02-2230BID (which is hereby
officially recognized)®; the Final Order in DOAH Case No.
02-3138RP (which is hereby officially recognized); and the
pl eadi ngs, affidavits and | egal nmenoranda filed in this case,
along with the parties' stipulations outlined bel ow

The School Board stipulated at the case managenent

conference that Petitioner is a small business party (in |ight



of the uncontested affidavit of Petitioner's president and
majority owner), that Petitioner was a prevailing small business
party in DOAH Case No. 02-2230BID (in light of the final order
i ssued by the School Board adopting the Reconmended Order in
that case), and that the attorney's fees and costs incurred by
Petitioner in DOAH Case No. 02-2230BID were reasonable (in Iight
of the uncontested affidavit of Petitioner's attorney). The
School Board disputed that it "initiated®" DOAH Case No. 02-
2230BI D for purposes of Section 57.111, Florida Statutes;
however, the School Board did stipulate that the request for
qualifications (RFQ at issue in DOAH Case No. 02-2230BID did
not include any | anguage advi si ng substantially affected persons
of their right to challenge the specifications of the RFQ
(putting aside the question of whether it was required to do
S0) .

The parties were given an opportunity to file suppl enental
| egal nmenoranda on their respective positions no |ater than
Decenber 13, 2002. Neither did so.

FI NDI NGS OF FACT

Based upon the pleadings, affidavits, stipulations, and the
matters officially recognized, the follow ng findi ngs are nade:

A. Parties

1. Petitioner is an engineering firmwhose principa

office is located in Tanpa, Florida.



2. Petitioner is certified as a mnority-owned busi ness by
the State of Florida and the School Board. Petitioner’s
maj ority owner and president is an African-Anmerican mal e.

At all tinmes material hereto, Petitioner had | ess than 25 full-
time enployees or a net worth less than $2 mllion.

3. Respondent is a |local school district of the State of
Fl ori da.

4. Respondent is responsible for the construction,
renovati on, managenent, and operation of the public schools in
Hi | | sborough County. To fulfill those responsibilities,
Respondent is often required to obtain the services of
architects, engineers, and other professionals through
conpetitive procurenent under Section 287.055, Florida Statutes,
the Consultants’ Conpetitive Negotiation Act (CCNA).

B. DOAH Case No. 02-2230BID

5. On May 21, 2002, the School Board published a notice in

t he Tanpa Tri bune announcing its need for professional

architectural and/or engineering services to supplenent its in-
house staff of architects and inspectors in order to provide
i ncreased on-site supervision, nmanagenent, and inspection on
ongoi ng school construction projects.

6. The notice is a request for qualifications (RFQ, and

is subject to the provisions of the CCNA.



7. A report prepared by the Ernst & Young consulting firm
based upon its “forensic eval uation and anal ysis of the
District’s construction and nmai ntenance policies, practices, and
procedures” had reconmmended augnenting the District’s staff in
t he manner described in the RFQ

8. At the tinme the RFQ was advertised, the only adopted
policy governing the School Board' s acquisition of professiona
services was Section 7.14 of the Hillsborough County School
Board Policy Manual (Policy Manaual). Section 7.14 did not
specifically reference the CCNA and sinply included a genera
aut hori zation for the Superintendent of the District or his or
her designee to “contract for professional or educationa
services to conplete projects or activities authorized or
approved by the school board.”

9. The only other description of Respondent’s procurenent
process under the CCNA in existence at the tinme the RFQ was
adverti sed was a docunent entitled "Capital Projects Standard
Procedures” which was presented to but never adopted by the
School Board. That docunent references the CCNA in connection
with the selection of architects and construction nmanagers, but
not engineers, and it only provided a general outline of the
sel ection process.

10. The RFQ did not specifically reference or otherw se

i ncorporate Section 7.14 of the Policy Manual or the “Capital



Projects Standard Procedures” docunent, nor did the RFQ explain
the criteria or factors upon which the responses to the RFQ
woul d be eval uated or the weight that would be given to each
factor.

11. The RFQ did not specifically inform potenti al
Respondents of their right to file a protest challenging the
specifications, nor did it include the | anguage provided in
Section 120.57(3)(a), Florida Statutes.

12. Petitioner tinely filed a notice of protest and formal
witten protest challenging the specifications in the RFQ
pursuant to Section 120.57(3)(b), Florida Statutes. Anong ot her
things, Petitioner challenged the absence of evaluation criteria
in the RFQ and the absence of a fornmally-adopted policy
governi ng the procurenment process. Petitioner’s protest was
referred to the Division, where it was assi gned DOAH Case No.
02-2230BI D.

13. A formal adm nistrative hearing was held on the
protest, and on Septenber 6, 2002, a Recommended Order was
i ssued in DOAH Case No. 02-2230BID (hereafter “Specification
Prot est Recommended Order”). The Specification Protest
Recommended Order agreed with Petitioner that the specifications
in the RFQ were deficient and, nore specifically, concluded

t hat :



t he School Board's current sel ection process
is deficient because neither the RFQ or the
School Board's existing policies and
procedures specify in advance the factors
upon which the responses wll be eval uated
nor do they identify the weight which the
School Board will give to each criteria.

The process is also deficient because the
sel ection commttee nmenbers do not utilize a
uni form met hod of evaluating the
respondents. These deficiencies affect the
integrity of the School Board' s sel ection
process and subvert the policies underlying
Section 287.055 and conpetitive procurenent
generally. Accordingly, Petitioner net its
burden of showi ng that the RFQ
specifications are arbitrary and contrary to
conpetition.

Speci fication Protest Reconmended Order, at 36 (paragraph 85)
(enphasis in original).

14. That conclusion was consistent with the report
prepared by Ernst & Young, the follow ng excerpts fromwhich are
perti nent here:

[We have identified significant
shortcom ngs related to ranking the

pr of essi onal service providers that have
submitted bids for either architectura
desi gn, engi neering, or construction
managenent servi ces.

* * *

[ T] he architects and construction nmanagers
within the [architectural/

engi neering/construction (A/'E Q]

comunity do not understand how vendors are
eval uated or ultinmately rank ordered [sic]
by the District to arrive at a list of the
t hree hi ghest ranked respondents. As a
matter of fact, the District has noved away
fromusing a score sheet or "score card"



Wi th pre-established evaluation criteria and
a wei ghted point structure, and toward a

rat her subjective process whereby a

sel ection conmttee sinply appoints

pr of essi onal service providers either based
upon past performance on a simlar type of
project (i.e. replicate design) or based
upon the District's desire to equitably

di stribute work anongst the A/E/C comunity.
This type of evaluation and sel ection
process, as currently utilized by the
District, while effective at distributing
wor k anongst the A/E/C community, does not
ensure that the best or nost qualified
vendor will be selected for each of the
proposed school district projects. The
current vendor selection process could
permt abuse and favoritismas the selection
commttee could be influenced by School
Board i nput, personal relationship [sic] and
| ack of objective criteria. Although we
found no evidence of undue influence, the
subj ective nature of the process offers the
District little credibility.

* * *

E&Y [Ernst & Young] found that the vendor
sel ection process being utilized by [the
District] lacks credibility in that it
remai ns highly subjective as new projects
are allocated without respect to nunerical
anal ysis of prior perfornmance, conpany
financial condition, proposed project
managenent team etc. Mreover, the

sel ection commttees do not rotate
sufficiently to elim nate the possible

i nfluence from senior [District]

Adm ni strators or Board Menbers.

* * *

Upon conpari son to each of the peer and
contiguous school districts, Ernst & Young
found that only [the District] engages in a
vendor selection process in the absence of
pre-established or pre-determ ned eval uation



criteria and a nunerically-based scoring
system which permts a nunerical ranking of
each interested professional service
provi der. E&Y found that the vendor

sel ection process being utilized by [the
District] lacks credibility in that it
remai ns hi ghly subjective as new projects
are allocated without respect to nunerica
anal ysi s of proper performance, conpany
financial condition, proposed project
managenent team etc.

* * *

The District's vendor selection process can
be nore objective and better understood
within the AE/C community by devel opi ng
standard evaluation criteria and a
numeri cal | y- based scoring system Such a
systemw || permt the District to
nunerically rank each interested

pr of essi onal service provider and thus
elimnate bias and potential favoritism of
the [District] selection commttee.

Eval uation criteria should include, anong
ot her things, prior performance, conpany
financial condition, proposed project
managenent team etc.

E&Y Report, at 27-29, 107, 117.
15. The Ernst & Young report was formally transmtted to
t he School Board on May 17, 2002, which is four days prior to

the date that the RFQ was published in the Tanpa Tri bune.

16. The Specification Protest Recommended Order and the
Ernst & Young report were not critical of all aspects of
Respondent’ s procurenent process. Both concluded that the

procedural elenents of the evaluation process utilized by the

10



School Board were consistent with the procedural requirenents in
t he CCNA.

17. Specifically, the Ernst & Young report stated “[o]ur
review of [the District’s] vendor’s [sic] selection process
indicates in many respects, that the process follows traditiona
requi renents established by SREF [ State Requirenents for
Educational Facilities] and Florida Statute[s] . . . [and], in
many i nstances, the procedures mrror those utilized by peer and
contiguous school districts” (E&Y Report, at 27), and the
Specification Protest Recormended Order simlarly concl uded
t hat :

t he School Board's current selection

process, although not detailed in a

formal | y-adopted rule or policy, is

consistent with the procedural requirenents

of the CCNA. The only material difference

is that the School Board has consoli dated

the second and third steps in the process --

i.e., qualification and conpetitive

selection -- by interview ng every

respondent and not just three pre-qualified

firms as required by Section 287.055(4)(a).

Accordingly, Petitioner failed to show that

specifications of the RFQ are contrary to

t he School Board's governing statutes (i.e.,

Section 287.055) or its rules or policies.
Specification Protest Recomended Order, at 35-36 (paragraph
84).

18. Neverthel ess, based upon the deficiencies in the RFQ

descri bed above, the Specification Protest Recomrended O der

recommended t hat:

11



t he School Board issue a final order that
resci nds the request for qualifications
publ i shed May 21, 2002, and reformul ates the
speci fications of the request in a manner
that, at a mninum advises potenti al
respondents in advance of the factors upon
whi ch the responses will be evaluated and
the weight that will be uniformy given to
each factor by the selection conmttee.

Id. at 37.

19. The School Board adopted the Specification Protest
Recommended Order at its neeting on Cctober 1, 2002, and
consistent with the recomendation therein it rescinded the RFQ

C. DOAH Case No. 02-3138RP

20. In response to the Ernst & Young report and
Petitioner’s challenge to the RFQ specifications (and whil e DOAH
Case No. 02-2230BID was pending), the School Board initiated the
rul emaki ng process under Chapter 120, Florida Statutes, to adopt
new policies and sumaries of procedures to govern the
acqui sition of professional services pursuant to the CCNA

21. Petitioner tinely challenged the proposed new policies
and sumrari es of procedure pursuant to Section 120.56(2),
Florida Statutes. The challenge was assi gned DOAH Case No. 02-
3138RP.

22. A formal administrative hearing was held, and on
Oct ober 11, 2002, a Final Order was issued in DOAH Case No.
02-3138RP (hereafter “Rule Challenge Final Order”). The Rule

Chal | enge Final Order dism ssed Petitioner’s challenge to all of

12



t he proposed new policies and sunmari es of procedures except for
that portion of proposed Section 7.31 of the Policy Manual which
provided that interviews are optional for projects costing |ess
than $1 mllion.

23. The procedural aspects of the new policies and
summari es of procedure are essentially the sanme as the practice
foll owed by the School Board in the past pursuant to Section
7.14 of the Policy Manual and the unadopted “Capital Project
St andard Procedures” docunent. However, the new policies and
sumari es of procedure addressed the deficiencies in the
substantive el enents of the School Board’s procurenent process.
In this regard, the Rule Challenge Final Oder included the
foll ow ng observati on

[ T] he Proposed Rul es address the fundanental
deficiencies in the School Board's
procurenent process that were identified in
the Ernst & Young report and the Recomended
Order in DOAH Case No. 02-2230BID. The
Proposed Rules require the factors/criteria
upon which the applicants will be eval uated
and the weights [sic] that will be given to
each factor to be fornulated and provided to
the applicants in advance of each
solicitation, and they require uniformty in
t he eval uation and scoring of the applicants
by the Commttee. The Proposed Rul es al so
provi de the necessary framework for the
preparati on of the project-specific forns
and materials which will be prepared in
connection wth each RFQ RFP, and t hey
provi de a di scernabl e standards agai nst
which to judge those materials in the event
of a Section 120.57(3) protest of the

13



specifications of the RFQ RFP or the award
of the contract arising therefrom

Rul e Chall enge Final Order, at 57-58 (paragraph 145).
24. The Rule Challenge Final Order was not appeal ed.

D. Attorney’'s Fees and Costs Incurred by Petitioner

25. Petitioner was represented in DOAH Case No. 02-2230BI D
by attorney George Kickliter

26. M. Kickliter spent 25 hours on Petitioner’s behalf in
DOAH Case No. 02-2230BID, and he charged Petitioner a fee of
$200. 00 per hour. Accordingly, Petitioner incurred a total of
$5,000.00 in attorney’s fees in DOAH Case No. 02-22308BI D.

27. Petitioner incurred costs in the anount of $563.00 in
DOAH Case No. 02-2230BID. That anpunt is attributable to the
cost of the Transcript of the final hearing in that proceeding.

28. Respondent stipulated that the attorney’s fees and
costs incurred by Petitioner in DOAH Case No. 02-2230BID were
reasonabl e.

CONCLUSI ONS OF LAW

A. Jurisdiction

29. The Division of Administrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng pursuant to Sections 57.111, 120.569, and 120.57(1),

Florida Statutes. (Al references to Sections are to the

14



Florida Statutes (2001), except as otherw se indicated. Al
references to Rules are to the Florida Adm nistrative Code.)

B. Section 57.111

30. The purpose and intent of Section 57.111, the Forida
Equal Access to Justice Act (FEAJA), is as follows:

The Legislature finds that certain persons
may be deterred from seeking review of, or
def endi ng agai nst, unreasonabl e gover nnent al
action because of the expense of civil
actions and adm ni strative proceedi ngs.
Because of the greater resources of the
state, the standard for an award of
attorney's fees and costs agai nst the state
shoul d be different fromthe standard for an
award against a private litigant. The
purpose of this sectionis to dimnish the
deterrent effect of seeking review of, or
def endi ng agai nst, governnental action by
providing in certain situations an award of
attorney's fees and costs agai nst the state.

Section 57.111(2). And see Dept. of Health and Rehabilitative

Servs. v. South Beach Pharmacy, Inc., 635 So. 2d 117, 121 (Fl a.

1st DCA 1994) ("The Act is designed to discourage unreasonable
governnental action, not to paral yze agencies doing the
necessary and beneficial work of government.").

31. In furtherance of the stated |egislative purpose and
intent, Section 57.111(4)(a) provides:

Unl ess ot herw se provided by |aw, an award
of attorney's fees and costs shall be nade
to a prevailing small business party in any
adj udi catory proceedi ng or adm nistrative
proceedi ng pursuant to chapter 120 initiated
by a state agency, unless the actions of the
agency were substantially justified or

15



speci al circunmstances exi st which woul d nake
the award unj ust.

32. Section 57.111(3)(f), which defines "state agency" for
pur poses of the FEAJA, specifically cross-references Section
120.52(1) which defines “agency” to include "educational units,"
see Section 120.52(1)(b)7., which in turn is defined in Section

120.52(6) to include |local school districts. And cf.

Wtgenstein v. School Board of Leon County, 347 So. 2d 1069,

1071 (Fla. 1st DCA 1977). Accordingly, Respondent is a "state
agency" for the purposes of the FEAJA

33. The School Board stipulated that Petitioner is a snal
busi ness party and that Petitioner was a prevailing snal
busi ness party in DOAH Case No. 02-2230BID. Accordingly, the
only issues in this proceeding are (1) whether DOAH Case No. 02-
2230BI D was initiated by the School Board for purposes of the
FEAJA, and (2) whether the actions of the School Board in DOAH
Case No. 02-2230BID were substantially justified or whether
speci al circunstances exi st which would nmake and award of
attorney's fees and costs to Petitioner unjust. Each issue wll
be addressed in turn.

1. Initiation of DOAH Case No. 02-2230BID

34. A proceeding is "initiated by a state agency" for
pur poses of the FEAJA when that the state agency:

1. Filed the first pleading in any state or
federal court in this state;

16



2. Filed a request for an adm nistrative
heari ng pursuant to chapter 120; or

3. Was required by law or rule to advise a
smal | business party of a clear point of
entry after some recogni zable event in the
i nvestigatory or other free-form proceedi ng
of the agency.

Section 57.111(3)(b) (enphasis supplied).

35. Subparagraphs 57.111(3)(b)1. and 2. are clearly
i nappl i cable. Accordingly, only if Subparagraph 57.111(3)(b)3.
applies can it be determ ned that DOAH Case No. 02-2230BI D was
initiated by the School Board for purposes of an award under the
FEAJA.

36. It is undisputed that the School Board did not provide
Petitioner or other substantially affected parties a "point of
entry" in connection with the publication of the RFQ However
the issue is not whether it did so, but whether it "was required
by law or rule to do so."

37. Section 120.57(3)(a) requires agencies subject to
Chapter 120 (which includes |ocal school districts pursuant to
Sections 120.52(1)(b)7. and 120.52(6)) to provide notice of
their decision or intended decision concerning a conpetitive
procurenment solicitation or contract award.? Section
120.57(3)(a) further provides that:

The notice required by this paragraph shal

contain the following statenent: "Failure
to file a protest wwthin the time prescribed

17



ins. 120.57(3), Florida Statutes, shal
constitute a waiver of proceedi ngs under
chapter 120, Florida Statutes."”

38. As noted in the Specification Protest Recomended
Order (Pages 20-21, Paragraphs 53-55), there are two types of
protests that can be filed under Section 120.57(3) to chall enge
an agency's conpetitive procurenment decision or intended
decision: (1) protests to the specifications in the procurenent
docunent and (2) protests to the agency's intended award. And
see Section 120.57(3)(b) (describing the tine for filing a
notice of protest at each point in the conpetitive procurenent
process).

39. It is clear that an agency is required to provide a
point of entry to challenge its intended award of a
conpetitively-procured contract. That point of entry is
provi ded t hrough the statenment required by Section 120.57(3)(a),
and that has been considered to be the initiation of a
proceedi ng by the state agency for purposes of the FEAJA even

t hough the di sappointed bidder initiated the protest in the

traditional sense by filing the protest. See, e.g., Reynore v.

Depart nent of Revenue, DOAH Case No. 96-1123F, 1996 W. 1060258

(Cct. 31, 1996); Md Anerica Governnental G oup v. Daytona Beach

Community Col |l ege, DOAH Case No. 96-1335F, 1996 W. 1060269 (Cct.

18, 1996); Pickett, Fanelli & O Toole v. Departnent of Revenue

DOAH Case No. 96- 1122F, 1996 W. 1060257 (Aug. 14, 1996); Bel veal

18



v. Departnent of Revenue, DOAH Case No. 94-3926F, 1994 W

1028217 (Dec. 19, 1994); Proctor v. Departnent of Health and

Rehabilitative Services, DOAH Case No. 93-0263F, 1993 W. 943745

(Sept. 3, 1993).

40. The sane result is appropriate with respect to a
specification protest. |Indeed, because the purpose of a
specification protest is to ensure fair conpetition anongst

potenti al Respondents, see Capaletti Bros., Inc. v. Departnent

of Transportation, 499 So. 2d 855, 857 (Fla. 1st DCA 1986), the

conpetitive procurenent process is equally underm ned by vague,
arbitrary, or otherw se unreasonabl e project specifications
(whether in a RFQ or other solicitation) as it is by an
arbitrary or otherw se inproper award of the contract. See
Speci fication Protest Reconmmended Order, at 33-34 (paragraph 82)

(citing Deloitte & Touche LLP v. Departnent of Health &

Rehabilitative Services, DOAH Case No. 95-0727BI D, Recommended

Order (May 12, 1995), and other decisions describing the
i nportance of adequate specifications to the conpetitive
procurenent process).

41. The Uniform Rules of Adm nistrative Procedure, which
are adopted pursuant to Section 120.54(5) and are referenced in
Section 120.57(3)(a), support the conclusion that notice and a
poi nt of entry nust be provided at both points in the

procurenent process, i.e., publication of the specifications and

19



publication of the intended award. Specifically, Rule 28-
110.002(2) (a) defines "decision or intended decision"” (whichis
the phrase used in Section 120.57(3)(a) to trigger the notice
requirement) to include "[t]he contents of an [invitation to

bid] or a [request for proposals] or other specifications

i ncl udi ng addenda."” (enphasis supplied).

42. Read together, Section 120.57(3)(a) and Rule 28-
110.002(2) (a) require agencies to advise adversely affected
persons (through the statenment provided in Section 120.57(3)(a))
of their opportunity to file a protest the specifications as
wel |l as the intended award of the contract. Accordingly, the
School Board was required by statute and rule to provide a point
of entry to persons such as Petitioner in connection with its
posting of the RFQ and as a result, the School Board initiated
DOAH Case No. 02-2230BID for purposes of the FEAJA. See Section
57.111(3) (b) 3.

2. Substantial Justification or Special Circunstances

43. The School Board has the burden to denonstrate that
its actions were substantially justified or that special
circunstances exi st that would make an award of attorney's fees

and costs to Petitioner unjust. See Helny v. Departnent of

Busi ness & Professional Reg., 707 So. 2d 366, 368 (Fla. 1st DCA

1998); South Beach Pharmacy, 635 So. 2d at 121; Departnent of

20



Prof essional Reg. v. Toledo Realty, Inc., 549 So. 2d 715, 717-18

(Fla. 1st DCA 1989).

a. Substantial Justification

44, Section 57.111(3)(e) provides that a proceeding is
"substantially justified" if it had "a reasonable basis in | aw
and fact at the tinme it was initiated by a state agency.” This
st andard has been described as "fall[ing] sonmewhere between the
no justiciable issue standard in Section 57.105 . . . and an
automatic award of fees to a prevailing party." Helny, 707 So.

2d at 368. See also Departnent of Health & Rehabilitative

Services v. S.G, 613 So. 2d 1380, 1386 (Fla. 1st DCA 1993)

(expl ai ning that non-frivol ous does not equate to substantially
justified).

45. To denonstrate that its actions were substantially
justified, the agency nmust show that it had "a solid though not
necessarily correct basis in fact and | aw for the actions that

it took." S.G, 613 So. 2d at 1386 (quoting MDonal d v.

Schwei ker, 726 F. 2d 311, 316 (7th Cr. 1983)); Fish v.

Departnent of Health, 825 So. 2d 421, 423 (Fla. 4th DCA 2002)

(sane). At the very least, the agency nmust "have a worKking
knowl edge of the applicable statutes under which it is
proceeding." Helny, 707 So. 2d at 370.

46. Applying the foregoing standards to this case presents

a close question. On one hand, the procurenent practice
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foll owed by the School Board at the tinme the RFQ was published
was found to be "consistent with the procedural requirenents of
the CCNA, " even though it was not formally adopted through rule
or policy (Specification Protest Recormended Order, at 35-36),
whi ch clearly suggests that Respondent had at | east a working
know edge of the CCNA. However, the School Board's failure to
articulate in advance the standards by which the responses to
t he RFQ woul d be evaluated was found to be inconsistent with
wel | - established conpetitive procurenent law (id. at 32-35), and
had al so been criticized by the Ernst & Young just days before
the RFQ was published (E&Y Report, at 27-29, 107, 117). These
factors strongly undercut the reasonabl eness of the School
Board' s decision to publish the RFQ

47. On balance, it is concluded that the School Board was
not substantially justified for purposes of Section 57.111 when
it published the RFQ wi thout any explanation as to the factors
that it would use to evaluate the responses or the weight that
woul d be given to those factors despite well-established | aw
requiring such and despite the findings of the Ernst & Young
report. In this regard, the School Board coul d have avoi ded
DOAH Case No. 02-2230BID altogether by sinply rescinding the RFQ
upon recei pt of Petitioner's notice of protest or formal witten
protest (which alleged deficiencies nearly identical to those

detailed in the Ernst & Young report) while it addressed the
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deficiencies through the adoption of new polices and sumari es
of procedures. Had it done so, Petitioner would not have been
forced to incur the attorney's fees and costs that it incurred
in seeking review of the RFQ through the specification protest.

On this point, the foll ow ng observations from Courtenay v.

Departnent of Health & Rehabilitative Servs., 581 So. 2d 621

(Fla. 5th DCA 1991), are relevant:

The bid procedure was fashioned to

di scourage di scrim natory governnenta

awards and to assure the procurenent of the
best val ue in exchange for public funds.
When the procedure is not foll owed, those
obj ectives are not achieved. Potentia

bi dders either may decline to participate in
bi dding or may be tenpted to add premiuns to
the bids for having to deal with the
bureaucracy. The best that this court can
do is to award attorney's fees to the
chal | engi ng bi dder who nust have nore
courage than a M ssissippi riverboat

ganbl er. The bidder nust ganble on w nning
during the original bidding procedure, but
if he loses as a result of an unfair bid
procedure, he must then ganble that he wll
prevail in a three-stage procedure-- once
before the hearing officer, once before the
agency, and, finally, before the appellate
court. The stakes of the ganble are that he
will be reinbursed the costs and attorney's
fees to obtain that which he was originally
guaranteed statutorily-- an opportunity to
obtain an award in a fair arena.

Id. at 623-24.

48. In making the foregoing determ nation that the School

Board was not substantially justified when it published the RFQ

23



t he undersi gned has not given any weight to the fact that the
new policies and sumrari es of procedures were upheld in DOAH
Case No. 02- 3138RP because Section 57.111(3)(e) limts that
determ nation to the circunstances in existence "at tinme [the
proceeding] was initiated by the state agency," which in this
case is the publication of the RFQ As a result, subsequent
events are not relevant in determ ning whether the School Board
was substantially justified when it published the RFQ  See

Romaguera v. Dept. of Professional Reg., DOAH Case No. 87- 3604F,

1988 W. 618003, at **3-4 (Jan. 4, 1988). See al so Wsot sky,

Practi ce and Procedure Under the FEAJA, Florida Bar Journal,

April 1996, at 31 (noting that the FEAJA differs fromthe
federal Equal Access to Justice Act in that "substantia
justification"” under the federal Act is based upon the "record
as a whol e" whereas under the FEAJA it is determned only at the

time the action is initiated); Toledo Realty, 549 So. 2d at 718

(noting the sane distinction).

49. In sum Respondent failed to denonstrate that its
actions were "substantially justified" and therefore cannot
avoid an award of attorney's fees and costs to Petitioner under
t he FEAJA on that ground.

b. Special G rcunstances

50. Despite the foregoing determ nation that Respondent's

actions were not substantially justified, it can still avoid an
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award under the FEAJA if it proves that special circunstances
exi st that would nake an award to Petitioner unjust. See
Section 57.111(4)(d) (providing that fees shall be awarded to
prevailing small business party "unless the actions of the
agency were (1) substantially justified or (2) special

ci rcunst ances exi st which woul d nmake the award unjust"™)
(enphasi s supplied).

51. There is no definition of "special circunstances” in
Section 57.111(4)(d). Nor do there appear to be any Florida
cases construi ng that defense.

52. There is, however, federal authority construing the
"special circunstances" defense that is codified in the federal
Equal Access to Justice Act, 5 U . S.C A Section 504. Because
the FEAJA was patterned after the federal Equal Access to
Justice Act, cases construing the federal Act are persuasive

authority in construing the FEAJA. See Gentele v. Dept. of

Prof essional Reg., 513 So. 2d 672 (Fla. 1st DCA 1987).

53. In Gayson Electric Co. v. NL.RB., 951 F.2d 1100,

1103 (9th Cr. 1981), the court quoted from a Congressional
report which explained that the "special circunstances" defense
in5 US CA Section 504(a)(1) "provides a safety valve where

unusual circunstances dictate that the governnent is advancing

in good faith a credible, though novel, rule of |aw And see

Ani nal Lovers Volunteer Ass'n v. Carlucci, 867 F.2d 1224, 1226
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(9th Cir. 1989) (finding no special circunstances because "[t] he
l[itigation on the nerits did not involve a close or novel

question"); United States v. Gavilan Joint Community Coll ege

Dist., 849 F.2d 1246, 1249 (9th Cr. 1988) (finding no special
circunstances that would permt denial of an award because the
case did not involve a novel but credible interpretation of |aw,
an i ssue on which reasonable mnds could differ, or an inportant
and doubtful question).

54. Unlike the substantial justification defense which, by
virtue of Section 57.111(3)(e), is limted to circunstances in
exi stence "at time [the proceeding] was initiated by the state

agency, " the special circunstances defense is grounded in equity
and therefore appears to require a broader view of the
ci rcunst ances of the proceeding which generated the fee request.
Accordingly, in determ ning whether an award under the FEAJA
woul d be equitable (or "unjust"), all of the circunstances of
the DOAH Case No. 02-2230BI D, including events subsequent to the
initiation of the proceedi ng such as the School Board's
successful defense of its new policies and sumraries of
procedures in the related DOAH Case No. 02-3138RP, are
appropriate to be consi dered.

55. In this regard, the School Board identified three

speci al circunstances which it contends woul d make an award to

Petitioner unjust. First, the School Board contends that it
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acted in good faith in adopting the new policies and sumari es
of procedures to cure the identified deficiencies inits
procurenent practices. Second, the School Board argues that
Petitioner suffered no prejudice in connection with DOAH Case
No. 02-2230BI D because the RFQ was rescinded prior to an award
of the contract. And, third, the School Board points out that
new policies and sunmari es of procedures were upheld in the
rel ated DOAH Case No. 02- 3138RP

56. The first and third circunstances relied upon by
Petitioner are related and are a variation of the npotness
argunment previously rejected in the Specification Protest
Reconmended Order, at pages 26-29. Those circunstances do not
constitute "special circunstances" for purposes of the FEAJA

Cf. Martin v. Heckler, 773 F.2d 1145 (11th Gr. 1985) (en

banc) (hol di ng that pronpt adoption of renedial |egislation which
provided plaintiffs relief they sought did not constitute
speci al circunstances which would allow agency to avoid a fee
award under 42 U S.C A Section 1988 or 28 U S.C A Section

2412), disapproved on other grounds by Texas State Teachers

Ass'n v. Garland, 489 U S. 782, 784, 790 (1989):

Def endants' good faith, lack of culpability,
or pronpt remedial action do not warrant a
deni al of fees under the special

ci rcunst ances precl usion.

* * *
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The general concept that governnenta
defendants w Il accede to conpl aints that
show cl ear error in the statutes and
regul ati ons under which they operate i s not
sufficient to bar a fee award, if in fact
the litigation was the catal yst necessary to
bri ng about governnental action at the tine.
Id. at 1150.

57. Moreover, the issue in the DOAH Case No. 02-2230BID - -
i.e., whether the specifications in the RFQ were inconsistent
with the provisions of Section 287.055, are arbitrary, or are
ot herwi se contrary to conpetition -- did not involve novel
i ssues of law as referenced in Gason and the cases and
Congressional report cited therein. While the question as to
whet her the School Board's existing practice was consistent with
Section 287.055 despite the absence of a formally adopted policy
was a cl ose question, the question as to whether the RFQ was
arbitrary and contrary to conpetition was not. |Indeed, the
|atter issue was deci ded based upon | ong-standing principles of
conpetitive procurenent |aw and well-settled case |aw. See
Speci fication Protest Reconmended Order, at 32-35.

58. Nor is the second alleged "special circunstance” a
sufficient basis to avoid an award of fees and costs under the
FEAJA. Indeed, in every case where the small business party
prevails in the underlying proceeding, it could be argued that

t he busi ness suffered no prejudice or injury since it ultimately

prevented or defeated the agency action. However, the prejudice

28



whi ch the FEAJA seeks to renmedy is the cost of seeking review of
or defendi ng agai nst the agency action. See Section 57.111(2).

And cf. Courtenay, supra. In this regard, as discussed above,

the fact that the School Board did not rescind the RFQ until
after the issuance of the Specification Protest Recommended
Order (and after Petitioner was forced to i ncur over $5,500.00
in attorney's fees and costs) wei ghs against the School Board
not inits favor.

59. In sum none of the circunstances identified by

Respondent constitute "special circunstances,” as the
counterpart |anguage in the federal Equal Access to Justice Act
has been narrowly construed by the federal courts. Therefore,
Respondent failed to denonstrate that "special circunstances
exi st that would nake the award [of fees and costs to
Petitioner] unjust,” and it cannot avoid an award of attorney's

fees and costs to Petitioner under the FEAJA on that ground.

ORDER

Based upon the foregoing findings of fact and concl usi ons
of law, it is

ORDERED t hat :

1. Petitioner's Anended Motion for Attorney's Fees and
Costs i s GRANTED.

2. Respondent shall pay to Petitioner within thirty (30)

days of the date of this Order the sum of $5,563.00, which
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represents the reasonable attorney's fees and costs incurred by
Petitioner in DOAH Case No. 02-2230BI D.
DONE AND ORDERED this 3rd day of February, 2003, in

Tal | ahassee, Leon County, Florida.

T. KENT WETHERELL, |1

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 3rd day of February, 2003.

ENDNOTES

1/ Because the School Board, and not the Division, issued the
final order in DOAH Case No. 02-2230BID, the Division only
retained the pleadings filed in that case. The renai nder of the
record in DOAH Case No. 02-2230BID -- i.e., Transcript,

exhibits, and matters officially recognized -- was transmtted
to the School Board with the Recommended Order issued in that
case. Respondent filed the exhibits from DOAH Case No. 02-
2230BID with the Division on Decenber 13, 2002, and filed the
Transcript fromthat case with the D vision on Decenber 23,

2002.

2/ Section 120.57(3) was anmended in the 2002 Session. See
Chapter 2002-207, Section 2, Laws of Florida (effective July 1,
2002). That Act replaced references to "bidding" in Section
120.57(3), including those references in Section 120.57(3)(a),
wth the nore generic "contract solicitation or award process."”
The 2002 anendnents appear to be clarifying in nature since the
Uni form Rul es of Admi nistrative Procedure adopted in 1997
interpreted the prior version of Section 120.57(3) to apply to
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all conpetitive procurenent decisions and not just those arising
out of the conpetitive bidding process. See Rule 28-110.001(1).
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the
Di vision of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal mnmust be filed within 30 days of rendition of the order to
be revi ewed.
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